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PREFATA

Lucrarea monografica Jurisdictia universala asupra
crimelor internationale reprezintd un studiu asupra celei
mai ferme si poate moderne, in acelasi timp, forme de
reactie a comunitatii internationale in fata unor evenimente
armate in contextul si cu prilejul carora s-au comis
atrocitati.

Autorul porneste demersul sau prin identificarea
originilor jurisdictiei penale internationale, interesul sdu
focalizandu-se asupra necesitatii de exercitare a unei
jurisdictii universale in cazul pirateriei, aceasta fiind
situatia aflatd la originea principiului reprimdrii universale a
crimelor internationale. Prezentarea originilor jurisdictiei
internationale are ca scop sd evidentieze cu claritate ca
exercitarea de cdtre instantele nationale a jurisdictiei
universale apare ca o extensie fireasca si legitima a
dreptului international public. Aceeasi idee este urmarita de
autor in sectiunile urmatoare, In conditille in care
argumentele de ordin istoric le apreciaza ca insuficiente
prin ele insele sa justifice o jurisdictie universald in cazul
unor fapte ale caror caracteristici sunt diferite in raport cu
pirateria. Pentru a se ajunge la o concluzie cat mai
pertinenta, autorul semnaleaza toate distinctiile necesare
identificarii conceptuale a jurisdictiei universale exercitate
de instantele nationale asupra crimelor internationale,
pentru ca ulterior sa se aprecieze ca ,,jurisdictia universala a
tribunalelor internationale este mai fireascd” fatd de aceea a
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instantelor nationale. Cu toate acestea, autorul pune in
lumind ideea cd la baza exercitarii jurisdictiei universale
asupra crimelor internationale de cétre instantele nationale
se afla o legitimitate primordiald generatda de atrocitatea
acestor fapte, unele crime fiind atat de revoltatoare incat
orice stat are un interes legitim de a le sanctiona.

Lucrarea se remarca nu doar prin aceea ca oferd o
perspectiva de ansamblu si bine documentata stiintific, insa
si prin aceea cd raspunde unor ipoteze pertinente caracte-
rizate de paradigma drept international-drept intern. Unul
dintre aceste rdspunsuri este priveste situatia in care o
instanta nationald exercitd jurisdictie universald insa prin
aceasta genereaza un conflict international, urmat de
necesitatea solutiondrii acestuia §i, eventual, a stabilirii
raspunderii juridice internationale. Ipoteza pune in lumina
caracterul firav, complex si delicat al exercitarii jurisdictiei
universale de catre instantele nationale, problematica fiind
tratatd in partea de inceput a lucrdrii In contextul
legitimitatii exercitdrii unei asemenea jurisdictii.

In partea de inceput, totodati, autorul isi pune in mod
indreptatit problema preciziei sursei (izvorului) de drept
international care legitimeaza, de la caz la caz, exercitarea
jurisdictiei universale. Este firesc sd procedeze in acest fel,
chiar daca, dupa ce realizeaza ca in domeniu cercetarea
trebuie sa tind cont de realitate, concluzioneazd ca exista o
»principald fortd de reprezentare a constiintei societdtii
civile internationale care a dus la o treptatd reconsiderare a
limitelor jurisdictionale ale membrilor comunitdtii interna-
tionale”.

Astfel, autorul, dupd partea introductiva, intrd brusc
in chestiunea principala: care este legitimitatea instantelor
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PREFATA

nationale de a judeca crime internationale pe temeiul
universalitatii? Raspunsul la o asemenea intrebare se
intemeiaza pe dreptul in vigoare, astfel cum acesta este
fundamentat pe cale conventionald, cutumiara si doctrinara,
sens in care pozitia Curtii Internationale de Justitie in cauza
privind Rezervele la conventia privind genocidul este
relevantd: idealurile Tnalte care stau la baza acelei conventii
au ndscut principii care au fost recunoscute de catre
natiunile civilizate ca fiind obligatorii pentru state, chiar §i
in absenta unei norme conventionale. Exemplele de
exercitare a unei jurisdictii universale de catre instante
nationale, cum ar fi in cauza Eichman sau in cauza Jorgic,
sunt bine articulate in lucrare, astfel incat cititorul poate
observa nu doar considerentele care au determinat o astfel
de exercitare a unei jurisdictii nationale dar si proble-
maticile cu care instantele s-au confruntat, dintre care unele
au ramas controversate. Dealtfel, cred ca lucrarea prezinta o
calitate ridicatd in special pentru cd reuseste ca o
problematicd nationald (exercitarea jurisdictiei instantelor
nationale) sa o aseze in contextul international adecvat.
Analiza exercitarii jurisdictiei universale se continud
cu celelalte categorii de crime internationale, respectiv
crimele de razboi, crimele impotriva pacii si umanitatii,
terorismul, tortura. Fiecare dintre acestea sunt analizate din
perspectiva conventionald si cutumiarda, iar concluziile
tindnd cont de cele mai autoritative opinii, precum ale
Curtii Internationale de Justitie sau ale Crucii Rosii. In
final, se concluzioneaza ca, spre deosebire de genocid, unde
se poate discuta existenta separatd a normei conventionale
din Conventia privind genocidul, care intemeiaza jurisdictia
statelor pe baze traditionale, si o normd cutumiard care
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permite exercitarea jurisdictiei universale a instantelor
nationale pentru genocid, in cazul crimelor de razboi putem
observa o identitate de continut dintre norma conventionald
sub forma clauzei jurisdictionale comune a Conventiilor de
la Geneva si o posibilda norma cutumiard permisiva, chiar
onerativa de jurisdictie universald in cazul crimelor de
razboi. In cazul torturii, obligatia cutumiari de interzicere a
actelor de torturd nu este ,,acompaniata” si de posibilitatea
exercitdrii jurisdictiei universale de catre instantele natio-
nale, aceastd posibilitate fiind circumscrisa obligatiilor
conventionale asumate de state prin Conventia impotriva
torturii.

Capitolul cel mai incitant al lucrarii este acela privitor
la momente din viata comunitdtii internationale asupra
jurisdictiei universale, a cdrui obiectiv este in realitate de a
evidentia existenta/inexistenta unei opinio iuris sau a unei
practici a statelor. Acest capitol pune in lumind existenta
unei pozitii privilegiate a statelor dezvoltate in raport cu
celelalte state si, pe de altd parte, o responsabilitate
suplimentara pe care o au primele. Tocmai din acest motiv,
autorul isi incheie lucrarea concluzionand ca intr-o era in
care individul si nevoia de a indrepta nedreptatile suferite
de indivizi devine un factor din ce in ce mai pregnant in
sistemul de drept international, jurisdictia universald inca
functioneazd, in esentd, sub paradigma dreptului interna-
tional clasic.

Dr. Nicolae-Dragos Ploesteanu
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SUMMARY

In a world of heightened interconnectedness, even the
long arm of the law seems to be without borders. The
perpetration of international crimes leaves deep,
far-reaching and multifaceted consequences that can take
generations to be resolved; massacres in less developed and
more remote parts of the world no longer remain a tale to
be told by silent victims and their executioners, they form
the object of international outrage. For this reason, among
others, the international community has decided to develop
legal mechanisms to bring about justice when the most
heinous crimes have been committed. Intense efforts
culminated in the creation of the International Criminal
Court, an international tribunal tasked with the prosecution
and trial of persons charged with committing international
crimes. The path towards establishing such a tribunal that
transcends the jurisdiction of sovereign states was rocky
and many difficulties lie ahead in achieving an established
forum that enjoys the same gravitas among states in the
international community as local courts do within domestic
jurisdictions. International or internationalised tribunals are
not the sole means through which states choose to tackle
international crimes. On many occasions, states have taken
upon themselves to prosecute and put on trial individuals
who have committed crimes far removed from their
territory and with no links or consequences to their
nationals. In such situations, individual states acted as
agents of international justice through their own courts.
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This paper aims to analyse whether, and, if so, to
what extent is universal jurisdiction a part of international
law. Our enquiry begins by defining the concept of
jurisdiction. As a notion encapsulating the power of a state
to regulate and enforce its rules, as well as adjudicate
disputes in accordance with them, the term ’exercising
jurisdiction’ denotes a variety of expressions of state
supremacy in a domestic system and sovereignty in
international law, when viewed from the perspective of
other subjects of international law. For the purposes of this
paper, adjudicative criminal jurisdiction, i.e. the state’s
exclusive competence and duty to prosecute and put on trial
persons charged with violating its criminal laws for the
purposes of determining the existence of their criminal
responsibility, is the main focus. When viewed as a web of
states that exercise criminal jurisdiction, the question arises
whether an interconnected international community and the
legal and moral imperative of preventing impunity for
international criminals can be reconciled with state
sovereignty outside the framework of international or
internationalised tribunals.

In order to ensure the respect of international law, as
well as for the sake of international comity, states must
exercise their jurisdiction in consonance with the principle
of sovereign equality. In time, a few principles of exer-
cising domestic criminal jurisdiction have been recognised
by states as being in conformity with international law as
they do not encroach upon other states’ sovereignty. The
root principle in this respect is that of territoriality. As
noted by the Permanent Court of International Justice in the
Lotus case, states may only exercise their jurisdiction
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outside their territories in the presence of a permissive norm
of international law to the contrary. The second principle is
that of nationality, or active personality. Whenever a
national commits a crime at home or abroad, the state of
nationality has a legitimate basis for exercising its
jurisdiction. Outside these two well-established bases of
jurisdition, there are other more controversial principles in
international law, such as passive personality and, in some
instances, universal jurisdiction.

From a conceptual standpoint, this paper utilises a
twofold view of universal jurisdiction.

Firstly, from a historical perspective, universal
jurisdiction can have a classical and modern embodiment.
Centuries before, universal jurisdiction was the product of
pragmatism and not idealism: a tool to combat piracy. As a
crime often perpetrated in international waters, outside the
jurisdiction of any state, a practice developed that gave
legitimate grounds for states to assert their jurisdiction over
pirates, irrespective of the sovereign whose subjects they or
their victim were. As a phenomenon that exacted and still
exacts a heavy toll on the international economy as well as
maritime security, the principle of absolute universal
jurisdiction, 1.e. the state’s prerogative of prosecuting and
putting on trial before its own courts persons that are not its
nationals, who committed crimes outside its territory, with
non-national victims and possibly no other negative
consequences for the state asserting jurisdiction, and even
against the will of the state that might have a traditional
basis for exercising jurisdiction, lives on. The modern face
of universal jurisdiction started to manifest itself after
World War Two, as a reaction to the atrocities that marked
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the wartime hostilities. Spurred by the appearance of
treaties aimed at combating international crimes such as
genocide, war crimes and torture, international doctrine and
even some states advocated the extention of absolute
universal jurisdiction to all international crimes, in the
interests of a true international justice. However, the
existence of such universal jurisdiction in international law
is far from certain.

Secondly, universal jurisdiction has a different basis
and implications based on the adjudicating forum. In the
case of international or internationalised tribunals, whether
ad hoc or permanent, their jurisdiction is based on state
consent and it represents the sum of their jurisdictions, thus
resulting in universal jurisdiction. Whenever a jurisdictional
conflict arises between a international tribunal and a state,
there are procedures in place to resolve the conflict. In this
vain, the statutes of the international criminal tribunals for
the former Yugoslavia and Rwanda provide for the
principle of primordiality of their jurisdictions whilst the
statute of the ICC contains the less invasive principle of
complementarity — quite understandable when a large part
of the world falls under its jurisdiction. Compared to the
consensual basis of the jurisdiction of international
tribunals, the universal jurisdiction of domestic courts
seems to carry within the seeds of legal conflict as it
pertains to the territory or the nationals of another state.

From the perspective of a state’s own law, the
exercise of universal jurisdiction by its courts would be
unchallenged if domestic provisions allow such jurisdic-
tional assertions. Even so, this may not be the case if the
state in question implements international law into its legal
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