CUPRINS

CUVANT-TNAINTE ...ttt e et e e e e e s s aeeeeeeeessssaaaeeeeeeeas VII
Bogdan AURESCU

ADTEVICT . .......ovveiiiiiiiie e e et e e e e e e e e e e e e e eeaaaaeeeeeeean XI

Articole

Ion GALEA, Aspecte de drept international in cazul incidentului flotilei

umanitare din Gaza din mai 2010 ........euee e 1
Eliot GAVIRIA VALVERDE, Aspecte juridice privind independenta
Provinci€l KOSOVO .....uueeeeee s nnnas 27

Comentarii privind activitatea organizatiilor internationale in domeniul
dreptului international

Raluca TIGAU, Conferinta de revizuire a Statutului de la Roma
al Curtii Penale Internationale.............cccccooiiiiniiiiiiiniiniecccccc e 52
Evenimente relevante din practica romaneasca a aplicirii dreptului international

Avizul consultativ al Curtii Internationale de Justitie cu privire la ,, Conformitatea
cu dreptul international a Declaratiei unilaterale de independenta a
Institutiilor Provizorii de Autoguvernare din Kosovo”.
Pledoariile orale ale ROMANIET ......c..cocueeiieiiiiiiiiicicccc e 59

Studii si comentarii de legislatie si jurisprudenta

Liviu DUMITRU, Hotararea Curtii Internationale de Justitie In cazul

Fabrici de celuloza pe rdaul Uruguay (Argentina c. Uruguay)................ccccccueue. 97
Elena-Mirela PASCARU, Noi evolutii in cazul Procurorul c. Thomas

Lubanga Dyilo 1a Curtea Penala Internationald.............ccccoceeieniininiiiicneencnn. 111
loana CRISTEA, Catrinel BRUMAR, Evolutii recente In jurisprudenta

Curtii Europene a Drepturilor Omului in cauze impotriva Romaniei.................. 117

Titus CORLATEAN, Evolutia mecanismului de control de la Strasbourg si
reforma introdusa de Protocoalele 11 si 14 la Conventia europeana
A Arepturilor OMIUIUL...cco.ueiiiiiiieiiieeeiee ettt st 127

Veronica IONESCU, Evolutii jurisprudentiale in materia liberei circulatii —
interpretarea pretoriand a unor dispozitii din Directiva 2004/38/CE................... 154



v Cuprins

Restitutio
Vespasian V. PELLA, Criminalitatea colectiva a statelor si dreptul penal
al viitorului (1925, fragmente) ........cocuereereererneiiie ettt 164
Recenzii

Ion GALEA, Actualititi in domeniul dreptului fluviilor internationale
(coordonatori Bogdan Aurescu si Alain Pellet, Paris,
Ed. Pedone, 2010, 308 PAZINI) ..c.veerveeiiriiniieniienieeieeieete sttt 180

Contributia doctorandului

Titus CORLATEAN, Minorititile nationale si riscurile de securitate ........................ 182
Index alfabetic............ccoooiiiiiiiii e 207
Conditii generale de publicare................cccccccooiiinininiiiiinieececee e 209

ADONAIMEIIEE ..ot e e et e e e e ee st e e e e e e e eenaaraeeeeeean 210



SUMMARY

FFOT@WOI ...ttt e e e e e et s e e aeeeeeaaseseseanessnaneesnnees IX
Bogdan AURESCU

ADDIeVIAtIONS .........ooiiiiiiiiiiiiiie e e XI

Articles

Ion GALEA, International Law Aspects related to the Gaza Flotilla

Raid 0f May 2010...c..ccciiiiiiiiiieeeeeteeeeeee et 14
Eliot GAVIRIA VALVERDE, Aspectos juridicos sobre la Independencia
dE KOSOVO ..t e 39

Commentaries Regarding the Activities of the International Bodies in the Field
of International Law

Raluca TIGAU, The Review Conference of the Rome Statute of the
International Criminal COUTT ......cc.ueerieiriiiniieiteeee e 52
Events of Relevance in the Romanian Practice of Implementing International Law

The Oral Statement by Romania in the Proceedings regarding the Advisory
Opinion of the International Court of Justice on the “Conformity with
International Law of the Unilateral Declaration of Independence by
the Provisional Institutions of Self-government of KOSOVO™ ..........cccccuvvvcvvennnnne. 78

Studies and Comments on Case Law and Legislation

Liviu DUMITRU, The Judgment of the International Court of Justice in the

Pulp Mills on the River Uruguay (Argentina v. Uruguay) case..............coc....... 104
Elena-Mirela PASCARU, New developments in the case Prosecutor v. Thomas

Lubanga Dyilo before the International Criminal Court ..........c..cccceevireeneennne. 114
loana CRISTEA, Catrinel BRUMAR, Recent Evolutions in the Case-law

of the European Court of Human Rights in Romanian Cases.........c..ccccceeeeneeee. 117

Titus CORLATEAN, The Evolution of the Strasbourg Control Mechanism
and the Reform brought by Protocols 11 and 14 to the European
Convention on Human Rights ...........ccocoiiiiiiiieeeee, 127

Veronica IONESCU, Des évolutions jurisprudentielles en matiere de libre
circulation — I’interprétation prétorienne de quelques dispositions
de la Directive 2004/38/CE.......cccooiiieiiiieieeneeeeete e e 154



VI Summary

Restitutio
Vespasian V. PELLA, La criminalité collective des Etats et le droit
pénal de I’avenir (1925-fragmentes)..........c.cccoceevueeeiieiiinienienieeeie e 172
Book Reviews
Ton GALEA, Actualité du droit des fleuves internationaux (sous la direction de

Bogdan Aurescu et d’Alain Pellet, Paris, Editions Pedone, 2010, 308 pages)........... 180

Ph.D. Candidate’s Contribution

Titus CORLA TEAN, National Minorities and Security Risks.........c.cccoccevinninninnee 182
| 1100 0, PR 207
General Terms for Publishing ..............c.cccccooniiininiiiiieeeececcene e 209

SUDSCIIPHION ..ottt et esb e e s b e e snaeesnbeesabeennns 210



Cuvant-inainte

Acest numdr al Revistei Roméane de Drept International (ianuarie-iunie 2010) este
un numar special, avind In vedere faptul cd publicatia noastrd a ajuns la a 10-a
aparitie din 2003, cand a fost publicat primul numdr (pilot), respectiv din 2006, cand
revista noastra si-a Tnceput aparitia bianuala.

Prezentul volum are onoarea sd gdzduiascd in rubrica privind Evenimente rele-
vante din practica romdneasca a aplicarii dreptului international textul pledoariilor
orale, prezentate de echipa Romaniei in fata judecatorilor CIJ in procedurile privi-
toare la Avizul Consultativ al Curtii Internationale de Justitie privind ,, Conformitatea
cu dreptul international a declarafiei unilaterale de independenta a Institutiilor
Provizorii de Autoguvernare din Kosovo”.

Pe aceeasi tema, 1n rubrica de Articole, publicim un articol semnat de Eliot
Gaviria Valverde, consulul Ambasadei Peru la Bucuresti. Am considerat important
ca argumentatia juridicd de diverse tipuri, fie Tmpotriva conformitatii cu dreptul
international a independentei Kosovo (cum este cea prezentata 1n pozitia Romaniei In
fata CIJ), fie 1n favoarea legalitatii sale (asa cum se sustine in lucrarea dlui Gaviria
Valverde) sa fie aduse, in egala masura, la cunostinta publicului.

In aceeasi sectiune, mai publicim un articol semnat de Ion Gélea privind
aspectele de drept international In cazul incidentului flotilei umanitare din Gaza din
mai 2010.

In rubrica de Comentarii privind activitatea organizatiilor internationale in
domeniul dreptului international publicam o prezentare a rezultatelor recent Incheia-
tei Conferinte de Revizuire a Statutului de la Roma al Curtii Penale Internationale
din mai-iunie 2010, relevantd mai ales pentru adoptarea larg disputatei definitii a
crimei de agresiune (Raluca Tigau).

Rubrica de Studii si comentarii contine o prezentare a recentei Hotdrari a Curtii
Internationale de Justitie in cazul Fabrici de celuloza pe raul Uruguay (Argentina c.
Uruguay) (Liviu Dumitru), a noilor evolutii in cazul Procurorul c. Thomas Lubanga
Dyilo la Curtea Penald Internationald (Elena-Mirela Pascaru), un comentariu al
evolutiilor recente ale Curtii Europene a Drepturilor Omului in cazurile roménesti
(Ioana Cristea, Catrinel Brumar), o foarte actuald analizd a jurisprudentei Curtii
Europene de Justitie in materia liberei circulatii (Veronica Ionescu) si, nu in ultimul
rand, o cuprinzitoare prezentare a lui Titus Corldtean privind evolutia mecanismului
de control de la Strasbourg si reforma introdusa de Protocoalele 11 si 14 la Con-
ventia Europeand a Drepturilor Omului.

Rubrica Restitutio publicd un fragment din studiul celebru din octombrie 1925 al
lui Vespasian V. Pella, parintele fondator al conceptului de Curte Penald Interna-
tionald si al dreptului international penal — ,,Criminalitatea colectiva a statelor si
dreptul penal al viitorului”.



VI Cuvant-inainte

Rubrica de Recenzii contine o prezentare a volumului ,,Actualititi In domeniul
dreptului fluviilor internationale”, coordonat de Bogdan Aurescu si profesorul Alain
Pellet (Paris, Ed. Pedone, 2010, 308 pagini). Acest remarcabil volum, care prezinta
cele mai recente tendinte in dreptul international fluvial, de care Romaénia, stat duna-
rean, este direct interesatd, este rezultatul cooperarii romano-franceze in domeniul
academic al dreptului international, dintre ADIRI si Centrul de Drept International de
la Nanterre.

In rubrica privind Contributia doctorandului, publicim o lucrare a lui Titus
Corlatean privind relatia dintre regimul aplicabil minoritatilor nationale si riscurile de
securitate pe care le poate implica.

Sper ca si acest numar aniversar al RRDI va atrage atentia cititorilor asupra
evolutiilor recente in dreptul international, iar noile contributii' ale specialistilor
romani i straini In acest domeniu vor fi apreciate.

Lector dr. Bogdan Aurescu

" Precizam ca opiniile exprimate in articolele si comentariile publicate apartin exclusiv
autorilor §i nu angajeaza sub nicio forma institutiile unde acestia activeaza, Revista Romana
de Drept International, ADIRI sau Editura C.H. Beck.



Foreword

This Volume of the Romanian Journal of International Law (January-June 2010)
is a special one, taking into account the fact that our publication has reached its 10"
issue since 2003, when the first pilot issue was published, and since 2006, when our
Journal started its biannual appearance.

This issue hosts, in the section Events of Relevance in the Romanian Practice of
Implementing International Law, the text of the Oral Pleadings, presented on 10
December 2009 by the Romanian team before the ICJ judges, in the Proceedings
regarding the Advisory Opinion of the International Court of Justice on the
“Conformity with International Law of the Unilateral Declaration of Independence
by the Provisional Institutions of Self-government of Kosovo™.

On the same topic, we publish in the section Essays of this issue an article signed
by Eliot Gaviria Valverde, the consul of the Peruvian Embassy in Bucharest. We
considered important that legal arguments of various character, either against
conformity with international law of Kosovo’s independence (as the expressed by the
position of Romania in its pleadings before ICJ) or in favour of its legality (as argued
in the paper of Mr. Gaviria Valverde) be equally presented to the public.

In the same section, we also publish a paper signed by Ion Galea on the
international law aspects related to the Gaza Flotilla Raid of May 2010.

In the section on Commentaries Regarding the Activities of the International
Bodies in the Field of International Law we publish a presentation of the results of
the recently concluded Review Conference of the Rome Statute of the International
Criminal Court of May-June 2010, especially relevant as far as the adoption of the
largely disputed definition of the crime of aggression (Raluca Tigau).

The section Studies and Comments contains a presentation of the recent Judgment
of the International Court of Justice in the Pulp Mills on the River Uruguay
(Argentina v. Uruguay) case (Liviu Dumitru), of the new developments in the case
Prosecutor v. Thomas Lubanga Dyilo before the International Criminal Court
(Mirela Pascaru), a comment of the recent evolutions regarding the case-law of the
ECtHR in Romanian cases (Ioana Cristea, Catrinel Brumar), a very actual analysis of
the European Court of Justice case-law regarding the free movement of persons
(Veronica Ionescu) and, last but not least, a comprehensive presentation by Titus
Corlatean on the evolutions of the Strasbourg mechanism of control and of
the reforms brought by Protocols 11 and 14 to the European Convention on
Human Rights.

The section Restitutio publishes excerpts from a famous October 1925 study by
Vespasian V. Pella, the founding father of the International Criminal Court concept
and of the International Criminal Law — “La criminalité collective des Etats et le droit
pénal de ’avenir”.



X Foreword

The section Book review contains a presentation of the volume “Actualité du droit
des fleuves internationaux”, edited by Bogdan Aurescu and Professor Alain Pellet
(Paris, Editions Pedone, 2010, 308 pages). This remarkable volume, which presents
the most recent evolutions in the international river law, of which Romania, a
Danubian State, is directly interested, is the result of the Romanian-French coopera-
tion in the academic field on international law between ADIRI and the International
Law Centre of Nanterre.

In the section Ph.D. Candidate’s Contribution, we publish a paper by Titus
Corlatean on the relation between the regime applicable to national minorities and its
security implications.

I hope this anniversary issue of RJIL will attract again the attention of the readers
as to the recent evolutions in international law, and that the new contributions' of the
Romanian and foreign scholars in this field will be enjoyed.

Professor lecturer dr. Bogdan Aurescu

" The opinions expressed in the papers and comments published belong to the authors only
and do not engage the institutions where they act, the Romanian Journal of International Law,
ADIRI or CH Beck Publishing House.



